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Dissenting Opinion of the American Commissioner 

The American Commissioner concurs in the findings of the Presiding 
Commissioner to the effect that the Treaties of 1848 and 1853 did not 
establish a fixed and invariable line ; that the Treaty of 1884 was retro- 
active, and in the finding of the Presiding Commissioner and the Mexi- 
can Commissioner to the effect that the United States has not established 
a title to the Chamizal tract by prescription. He is compelled to dissent 
in toto from so much of the opinion and award as assumes to segregate 
the Chamizal tract and to divide the parts so segregated between the two 
nations, and from that part of the opinion and award which holds that a 
portion of the Chamizal tract was not formed through " slow and gradual 
erosion and deposit of alluvium " within the terms of the Treaty of 
1884. 

The reasons for the dissent are three-fold: First, because in his 
opinion, the Commission is wholly without jurisdiction to segregate the 
tract or to make other findings concerning the change at El Chamizal 
than " to decide whether it has occurred through avulsion or erosion, for 
the effects of Articles 1 and 2 of the Convention of November 12, 1884," 
(and Article 4, Convention of 1889). Secondly, because, in his opinion, 
the Convention of 1884 is not susceptible to any other construction than 
that the change of the river at El Chamizal was embraced within the 
first alternative of the Treaty of 1884. And, thirdly, because, in his 
opinion, the finding and award is vague, indeterminate and uncertain in 
its terms and impossible of execution. 

division of tract a departure from convention of 1910 

In the judgment of the American Commissioner, Articles 1 and 3 of 
the Convention of June 24, 1910, providing for the present arbitration, 
submit to this Commission the question as to the international title of the 
Chamizal tract in its entirety and this question only. Article I of the 
convention bounds the Chamizal tract with technical accuracy, while 
Article 3 provides that " the commission shall decide solely and exclu- 
sively as to whether the international title to the Chamizal tract is in the 
United Sates of America or Mexico." 

It is believed that by those provisions, when read together, the two 
governments have asked this Commission a specific and definite question 
and that the Commission is " solely and exclusively " empowered and 
required to give a specific and definite answer — either that the inter- 
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national title to the Chamizal tract as defined in the convention is in the 
United States or that it is in Mexico. The prima facie meaning of the 
language of the convention is reinforced when the convention is read in 
the light of the history of the controversy which called it into being, and 
in the light of the conduct of the two parties before this Commission, 
From Senor Eomero's note of January 9, 1867 (U. S. Case App., p. 553) 
which is, so far as appears, the first reference to what is now known as 
the Chamizal tract in the correspondence between the two governments, 
down to the concluding arguments before this Commission on June 2nd 
last, there is not the slightest suggestion on the part of either of the two 
governments that there could be any question of a division of the tract. 
The Presiding Commissioner was the first to raise the question of a divi- 
sion of the tract in connection with another point which was under dis- 
cussion by counsel for the United States (Record, pp. 430, 432). Subse- 
quently, counsel for Mexico defined the attitude of Mexico as to the issue 
before the Tribunal in the following language : 

In answer to that (i. e., the suggestion that no monuments were fixed) I have 
but to remind this Court that the Treaty of 1910 says that the monuments are 
fixed, says that the line was run, tells this Court where to find it and says that 
either that is the line between this country and Mexico or the present channel 
of the Rio Grande, as it runs is the line. (Record, p. 500.) 

Thereafter, counsel for the United States recurred to the question and 
specifically took the position that the only question before the Tribunal 
was as to the international title to the tract in its entirety, called atten- 
tion to the evident agreement of the parties upon this point, and pointed 
out that a decree segregating the tract " would be a departure from the 
terms of the convention." (Record, pp. 535, 536.) 

Even in ordinary tribunals of general jurisdiction it is regarded as a 
dangerous practice for the court to award a decree not solicited or en- 
dorsed by counsel for either party. Is not this danger accentuated 
when an international tribunal, which has no powers except those con- 
ferred upon it by the terms of the submission under which it sits, assumes 
to raise and answer a question never suggested by the parties in the course 
of negotiations extending over fifty years, and not indorsed by either 
party in argument when suggested from the bench ? Particularly is this 
true when it can be asserted without fear of contradiction that if there 
had been the slightest idea in the minds of the negotiators of the 
Treaty of June 24, 1910, that it was susceptible of the construction 
which has been placed upon it by the majority of the Commission, the 
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possibility of such an unfortunate result would have been eliminated in 
even more precise and affirmative language. 

The Commissioner for the United States is unable to understand the 
foree of the reference in the opinion of the Presiding Commissioner, to 
the case of Nebraska v. Iowa as a " precedent " for " dividing the tract 
in question between the parties." There is an apparent difference be- 
tween the powers of the Supreme Court of the United States, acting 
under the provisions of the Constitution of the United States, conferring 
general and original jurisdiction in controversies between States, on a 
bill and cross bill in equity to establish a disputed boundary line between 
two States, and this Commission with powers and jurisdiction strictly 
limited by the conventions which have called it into being. Indeed, the 
opinion of the majority of the Commission seems to recognize this dis- 
tinction in another connection in stating the proposition, in which the 
American Commissioner concurs, that the present Commission, unlike 
the Supreme Court in Nebraska v. Iowa, is bound by the terms of the 
Convention of 1884. It is also bound by the terms of the Convention 
of 1910. 

It is axiomatic that " a clear departure from the terms of the refer- 
ence '* (Twiss, The Law of Nations, 2d ed., 1875, p. 8) invalidates an 
international award, and the American Commissioner is constrained to 
believe that such a departure has been committed by the majority of the 
Commission in this case in dividing the Chamizal tract and deciding a 
question not submitted by the parties. 

TWO KINDS OF EROSION A DEPARTURE FROM CONVENTION" OF 1884 

But this is not all ; as the Hague Court recently pointed out in the 
case of the Orinoco Steamship Company, " excessive exercise of power 
may consist not only in deciding a question not submtted to the arbi- 
trators, but also in misinterpreting the express provisions of the agree- 
ment in respect of the way in which they are to reach their decisions, 
notahly with regard to the legislation or the principles of law to be ap- 
plied." (United States v. Venezuela, before the Hague Court. Ameri- 
can Journal of International Law, Vol. 5, No. 1, pp. 232 and 233.) 

The preamble of the Convention of June 24, 1910, prescribed the law 
which governs this Commission, namely, " the various treaties and con- 
ventions now existing between the two countries and * * * the 
principles of international law." The Commission has held the Conven- 



